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Exchange of information is an essential tool for tax
authorities worldwide to ensure that all taxpayers pay the
correct amount of tax. Whilst the cross-border movement
of goods, services and persons was intensifying, tax
authorities were facing obstacles in obtaining information
about the international transactions, offshore assets

and financial affairs of their residents. This scenario has
changed: tax administrations have worked together and
engaged in worldwide co-operation through exchange of
information in tax matters:

® Exchange of information on request’ is used when
additional information for tax purposes is needed from
another jurisdiction.

® Automatic exchange of information? may be activated in
a cross-border situation, where a taxpayer has specific
links with another jurisdiction than the jurisdiction
of residence. In such cases, tax administrations
automatically provide tax information to the residence
jurisdiction of the taxpayer, in electronic form on a
periodic basis.

® Spontaneous exchange of information takes place when
a jurisdiction discovers information that is of interest for
tax purposes to another jurisdiction, which is either the
jurisdiction of the income source or the jurisdiction of
residence.

® Other forms of administrative co-operation are also
available such as simultaneous tax examinations
allowing two or more jurisdictions to conduct
simultaneous audits of person(s) of common or
complementary interest, or tax examinations abroad to
collect information in a foreign jurisdiction.

Preface

The diversity of these forms of co-operation makes it
necessary to draft a manual to help tax administration
officials make use of these tools in the most effective
way possible. The previous manual “Exchange of
Information Working Manual”? issued in 2013 by

the Global Forum and the World Bank Group was
dedicated only to exchange of information on request
and spontaneous exchange of information. This new
manual covers a broader scope regarding exchange of
information tools. It is more practical to support day to
day management of exchange of information by officials
working in an exchange of information unit and to guide
tax auditors or field officers. All advanced topics related
to exchange of information are embedded, such as the
quality of the requests, group and bulk requests and
impact assessment. All tax administrations have learned
and keep gaining experience from their exchange of
information practice. Between 2009 and 2020, over
300 000 requests for information have been received
by Global Forum members and annual figures are

almost universally on the rise. Nearly 100 jurisdictions
automatically exchanged information in 2019 on

a record number of 84 million financial accounts,
covering total assets of EUR 10 trillion. This manual

aims to support the enhancement of the exchange of
information practice and the development of new forms
of co-operation.*

We hope that this manual will be useful in practicing
exchange of information and enhancing tax
transparency. We would welcome more jurisdictions
making use of exchange of information and taking
advantage of it in the fight against cross-border tax
evasion and avoidance for better domestic resource
mobilisation.

1. To ensure the effective implementation of the standard of transparency and
exchange of information on request, in 2010, the Global Forum commenced
a rigorous and effective peer review and monitoring process. In 2015, the
Global Forum enhanced this standard by including new requirements,
especially on the availability of beneficial ownership information.

2. In 2014, the Global Forum adopted the standard of automatic exchange of
financial account information and initiated a global commitment process to
this standard. Subsequently, the Global Forum created a monitoring system
and peer review process to ensure its effective implementation.

3. Global Forum Secretariat and World Bank Group (2013), Exchange of
Information Working Manual.

4. Global Forum Secretariat, OECD (2020), Tax Transparency and Exchange
of Information in Times of COVID-19, 2020 Global Forum Annual Report,
available at www.oecd.org/tax/transparency/documents/global-forum-
annual-report-2020.pdf
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About this manual

About this manual

This model manual on exchange of information (EOI)

has been prepared by the Secretariat of the Global Forum

on Transparency and Exchange of Information for Tax
Purposes (Global Forum) with the co-operation of the
World Bank Group and the African Development Bank.

It presents the legal and practical tools available for
exchange of information (EQI) to help jurisdictions reap
the benefits from international co-operation. It describes
the key principles governing EOI and how the different
forms of EOI can assist in the detection of tax evasion
and avoidance.

This EOI manual has been developed to provide a
detailed guide to assist jurisdictions, regardless of
their stage of implementation of EOI, to put in place
the necessary processes and procedures or to improve
existing ones to ensure effective EOL

This EOI manual is a model that can be easily tailored
by a jurisdiction to address its specific needs. It covers

a wide range of forms of EOI (exchange of information
on request, spontaneous exchange of information,
simultaneous tax examination and tax examination
abroad). It also provides specific guidance on the role of:

® the EOI unit, its internal procedures and processes
and its communication with field officers and foreign
competent authorities for EQI for tax purposes

o the field officers and the relevant EOI rules,
procedures and processes applicable to them.

It also provides checklists for use by EOI staff and

a range of template letters to deal with the main
communications that EOI units carry out both
internally and with treaty partners. This EOl manual
complements the toolkit “Establishing and Running an
Effective Exchange of Information Function” issued in
December 2020 by the Global Forum and the African Tax
Administration Forum.®

5. Global Forum Secretariat, OECD (2020), Establishing and Running an Effective
Exchange of Information Function: A joint Global Forum and ATAF Toolkit,
available at www.oecd.org/tax/transparency/documents/EOI-Unit-toolkit_en.pdf

The EOI manual is divided into three chapters:

® Chapter 1 - Introduction: this chapter introduces
the different topics covered in the EOI manual and
provides general information on the key actors and
rules of EOL It presents also rules and horizontal
issues that apply across the different chapters and
sections of the EOI manual.

® Chapter 2 - The competent authority and the
EOI unit: this chapter is dedicated to competent
authorities and EOI units to guide them in their EOI
practice. Different forms of administrative assistance
are concerned: exchange of information on request,
spontaneous exchange of information, but also other
EOI forms like simultaneous tax examinations or tax
examinations abroad. This EOI manual can be used
as a template to develop one tailored for your specific
jurisdiction.
This chapter covers important aspects of the
management including confidentiality rules, record
keeping, statistics and measurement of performance.

® Chapter 3 - Tax auditors and field officers: this
chapter describes the key role played by tax auditors
and field officers in EOL It provides guidance about
when to consider making a request for information,
how to make or respond to a request, how to respect
tax confidentiality rules. Templates are provided to
help tax auditors draft their request as efficiently as
possible.

This structure should allow jurisdictions to develop
their own approach. Instead of a comprehensive EOI
manual, a jurisdiction may prefer to have a specific
manual for the EOI unit operations and a separate
manual for field officers and tax auditors. Another
jurisdiction may prefer to deal at this stage only with
procedures relating to exchange of information on
request and then to supplement this with other forms
of EOI over time.

Assistance from the Global Forum Secretariat is
available to help jurisdictions develop their own EOI
manual.
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About this manual

The EOI manual is intended to be fine-tuned to fit the need and structure of the tax administration:
® In turqoise boxes, comments are provided in some sections and sub-sections to explain the requirements.
® The parts of the EOl manual that appear in square brackets and are highlighted in light red serve to identify the

information that the tax administration needs to complete according to its situation (administrative organisation
and practice, legal framework).
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1. Introduction

1.1. GENERAL CONTEXT ON EXCHANGE OF
INFORMATION

Exchange of information (EOI) is the cross-border
sharing of information for tax purposes between tax
administrations to detect and prevent tax evasion,

to ensure the correct application of a jurisdiction’s
domestic tax legislation and double taxation conventions
(DTCs) and to foster domestic tax compliance.

Many taxpayers now operate across borders while the
powers of tax administrations are limited by the borders
of their respective jurisdictions which prevent them to
obtain, under the domestic procedures, the necessary
information held by a person located abroad. Therefore,
tax administrations need to co-operate with each other
to protect their respective tax bases. One of the key
elements of this administrative co-operation is EOI.

1.2. OBJECTIVE OF THE MANUAL ON EXCHANGE OF
INFORMATION FOR TAX PURPOSES

The purpose of the EOI manual is to provide guidance on
carrying out the tasks involved in EOI and to clarify the
various roles and responsibilities so that exchanges are
carried out swiftly and effectively, while respecting the
requirement for confidentiality of the information exchanged.




The EOI manual covers exchange of information on
request (EOIR), spontaneous exchange of information
(SEQI) but also other EOI forms like simultaneous tax
examinations (STE) and tax examinations abroad (TEA).

1.3. KEY ELEMENTS AND ACTORS OF EXCHANGE OF
INFORMATION

Taxpayer information is a highly sensitive information,
the sharing of which is based on specific requirements

to ensure confidentiality and proper use in accordance
with international standards as well as international and
domestic legal provisions.

EOI between tax administrations is therefore governed
by specific rules and processed by specific actors.

1.3.1. The actors

1.3.1.1. The competent authority for exchange of
information for tax purposes

6. Global Forum Secretariat, OECD (2020), Establishing and Running an Effective
Exchange of Information Function: A joint Global Forum and ATAF Toolkit,
available at www.oecd.org/tax/transparency/documents/EOI-Unit-toolkit_en.pdf

Introduction

The competent authority (CA) is the person who
represents a jurisdiction in the implementation of
the EOI agreement and is responsible for the effective
implementation of its provisions. In particular, the
CA is responsible for the communications with the
treaty partners and for maintaining effective working
relationships with CAs in other jurisdictions.

EOI can only take place between CAs of the requesting/
receiving and requested/supplying jurisdictions, ensuring
that the EOI rules — and in particular confidentiality — are
respected and consistently applied.

EOI is always mediated by the CAs. Therefore, a tax
auditor or official cannot contact directly his counterpart
in a foreign jurisdiction to exchange information, unless
it is a due designated CA.

The CA in [name of the jurisdiction] is [function - e.g. the
Minister of Finance]. A delegation of the CA function has
been made to the person(s) designated at [link to the up
to date list on the intranet with the identity of the CAs
and the legal instrument for the delegation, e.g. publish
the CA form used for the CA database].
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Introduction

1.3.1.2. The unit for exchange of information

The day-to-day EOI work is carried out by the EOI unit
managed by [identification of the EOI unit manager],
who is a delegated CA. The EOI unit can be reached at
the following generic email address: [add the generic
governmental email address].

The EOI unit manager is responsible for:

® Managing the EOI processes and for monitoring the
quality and efficiency and effectiveness of the EOI
unit;

® Making a regular, and at least, annual report to the
top management on the effectiveness of the EOI unit
with proposals for improvement;

® Processing some of the EOI cases personally and, in
such cases, taking on the appropriate responsibilities
of the EOI officer;

® Keeping relevant and up to date database of the EQI
function including its contributions to domestic

resource mobilisation;

® Implementing an in country training/staff
development program on EOI matters.

The EOI unit is composed of EOI officers who are mainly
responsible for:

® Checking and logging incoming requests received
from foreign CAs;

® Checking and logging outgoing requests received from
tax auditors, and sending them to foreign CAs;

® Researching and obtaining information requested by
foreign CAs.

1.3.1.3. Field officers and tax auditors

EOI may be used in most of the tax activities of the tax
administration such as tax audit and investigation,
cross-border tax collection and taxpayer management.

Field officers and tax auditors are tax officers, who may:

10 ® MODEL MANUAL ON EXCHANGE OF INFORMATION FOR TAX PURPOSES



@ initiate a request for information through the EQI
unit;

® be the users of information obtained from foreign
jurisdiction through the EOI unit.

® [where the EOI unit is not empowered to directly
gather all kind of information from any information
holder, add: “be tasked by the EQI unit to obtain
information for a treaty partner”].

@ identify information relevant for a foreign jurisdiction
that could be exchanged spontaneously.

While the emphasis is mainly on the tax auditors and
investigators in this EOl manual, the conditions and
requirement related to the use of EOI apply to all tax
officers.

1.3.2. The rules

An agreement for exchange of information for tax
purposes

Introduction

EOI is always based on an EQI agreement (i.e. an
international agreement providing for EOIl in tax
matters).

The EOI agreement should be in force between

the requesting/receiving and requested/supplying
jurisdictions. Indeed, the EQI agreement contains a
provision determining its date of entry into force. This
date determines when the EOI agreement will become
applicable as a whole for the concerned jurisdictions.
Some EQI agreements may provide for a delayed entry
into effect of certain provisions (i.e. certain provisions
have effect at a later date than the date of entry into
force or can have effect from the date of entry into force
in relation to earlier taxable periods for criminal tax
matters for instance).

In addition, the taxes and persons covered by the EQI
agreement may vary from one agreement to another.

Finally, the form of EOI allowed may vary from one EOI
agreement to another.

Table 1 provides general information on the EOI
agreements entered into by [name of the jurisdiction].
However, in all instances, the provisions of the relevant
EOI agreement must be checked. The list of these EOI
agreements is available in Annex A. List of legal bases.

Domestic legal provisions for exchange of information
for tax purposes

MODEL MANUAL ON EXCHANGE OF INFORMATION FOR TAX PURPOSES @ 11



Introduction

In [name of the jurisdiction], EOI is governed by the [add
the relevant legal and regulatory provisions with a link
to them] which provides for rules on powers, procedures
and legal remedies.

Record-keeping obligations

In [name of the jurisdiction], information holders are
subject to the obligation to maintain certain records and
information for a set period.

[Describe the record-keeping obligations applicable in
the jurisdiction relating to most common information
requested, add the applicable sanctions in case of failure
and a link to the relevant legal provisions. For instance,
“Pursuant to [legal provision], all companies must keep up to
date a register of their shareholders and their beneficial owners
during their lifetime. In case of a company is dissolved, the
register must be maintained by its last administrators for at
least 5 years following the dissolution. In case of failure with
these obligations, the company (if it is not dissolved) and its
administrators are liable to a fine of [amount]”].

Access powers

Access powers are [list and describe the different
access powers available to the EOI unit and/or the
field officer and tax auditors to obtain information
requested by an EOI partner, and add the reference
and link to access the relevant legal and regulatory
provisions].

12 ® MODEL MANUAL ON EXCHANGE OF INFORMATION FOR TAX PURPOSES



Type of EOl agreements

entered into by [iiSHiEIGH

Introduction

Table 1. General information on the EOl agreements entered into by [name of the jurisdiction]

General features subject to the provisions of each

Double taxation
conventions (DTCs)

Tax information exchange
agreements (TIEAs) [if
relevant for the jurisdiction]

Description

DTCs are agreements made

by two jurisdictions to resolve
issues involving double taxation
of passive and active income of
each of their respective citizens.
They generally include an Article
on EQOl based on Article 26 of
the OECD Model Tax Convention
on Income and on Capital” or
the UN Model Double Taxation
Convention®.

TIEAs differ from DTCs in that
they are only concerned with
exchange of information. They
are largely based on the 2002
OECD Model Agreement on
Exchange of Information on Tax
Matters.?

The 2015 Model of Protocol was
also adopted to cover SEOI and
AEQIN0

EOI agreements

Under a DTC, the EQI provision generally apply to all
taxes and to any persons whether or not they are
nationals or tax residents in line with the international
standard. However, some old DTCs may contain
limitations to the scope of taxes or persons covered
or do not contain the exception for use for non-tax
pUrposes.

In addition, a request for information can usually be
made concerning information that existed prior to the
entry into force of the DTC, as long as the assistance
with respect to this information is provided after the
DTC has entered into force and its provisions have
become effective.

In general, a DTC allows for all forms of EQI (EOIR,
AEQI, SEQI, TEA, STE). However, a competent
authority agreement or a memorandum of
understanding (MOU) may be needed to
operationalise some forms of EOI (e.g. AEQI). The
scope of the forms allowed by a DTC may be limited
by a MOU, a protocol, an exchange of letter or any
similar agreement.

TIEAs usually cover at least direct taxes and apply in
respect of all persons.

TIEAs often provide for different years covered
for EOl in criminal tax matters (for which EQOl is
usually possible for earlier taxable periods than
the entry into force) and EOI in all other tax
matters.

TIEAs usually allow only for EOIR. However, it may
also cover other forms of EOI, such as SEOI and
AEQI, through an additional protocol or other similar
agreement.

7. OECD (2017), Model Tax Convention on Income and on Capital, available at 9. OECD (2002), Agreement on exchange of information on tax matters,
https://doi.org/101787/mtc_cond-2017-en available at www.oecd.org/ctp/exchange-of-tax-information/2082215.pdf

8. United Nations (2017) Model Double Taxation Convention, available at 10. OECD (20715), Model protocol for the purpose of allowing the automatic and
www.un.org/esa/ffd/wp-content/uploads/2018/05/MDT_2017pdf spontaneous exchange of information under a TIEA, available at
www.oecd.org/ctp/exchange-of-tax-information/Model-Protocol-TIEA.pdf

MODEL MANUAL ON EXCHANGE OF INFORMATION FOR TAX PURPOSES @ 13


https://doi.org/10.1787/mtc_cond-2017-en
https://www.un.org/esa/ffd/wp-content/uploads/2018/05/MDT_2017.pdf
https://www.oecd.org/ctp/exchange-of-tax-information/2082215.pdf
https://www.oecd.org/ctp/exchange-of-tax-information/Model-Protocol-TIEA.pdf

Introduction

Type of EOl agreements

entered into by [iSHiSIGH
the jurisdiction]

Description

General features subject to the provisions of each
EOI agreements

The Convention on
Mutual Administrative
Assistance in Tax Matters
(MAAQ) [if relevant for the
jurisdiction]

[Add any other
multilateral or regional
EOI agreements (e.g.
WAEMU Regulation
n°08/CM/UEMOA or
CARICOM Agreement for
the Avoidance of Double
Taxation and the Prevention
of Fiscal Evasion)]

The MAAC is the most complete
multilateral instrument

and covers more than 140
participating jurisdictions. The
MAAC has entered into force on
[date] with respect to [name of
the jurisdiction]. The list of the
participating jurisdictions" and
the provisions of the MAAC® are
available on the OECD website.

[Provide a description of any
other multilateral or regional
EQI agreements to which the
jurisdiction is entered into
and add a link to these EQI
agreements]

The MAAC applies to any persons whether or not they
are nationals or tax residents and to a wide range of taxes
(with the exception of customs duties). Taxes on income
of profits, taxes on capital gains which are imposed
separately from the tax on income or profits and taxes on
net wealth are covered, with no possibility of making a
reservation. For other taxes, a reservation may be made.

The MAAC has effect for administrative assistance in
civil tax matters only in relation to future tax periods.
For criminal tax matters, the MAAC has in principle
effect from the date of entry into force in respect of
a Party in relation to earlier taxable periods or charges
to tax. However, a Party may formulate a reservation
to limit the retroactivity in criminal tax matters
restricting it to taxable periods from the fourth year
before the entry into force of the Convention.

The MAAC allows for all forms of EOl. However, a
competent authority agreement or other similar
agreement may be needed for the operationalisation
of some forms of EQI (e.g. AEOI).

For more information, the MAAC toolkit®, the
provisions of the MAAC and the List of Declarations or
Reservations™ shall be consulted.

The Global Forum Secretariat has prepared a table
to gather all the declarations and reservations of the
Parties to the Convention on Mutual Administrative
Assistance in tax matters. This table is available on
request at gftaxcooperation@oecd.org.

[Provide a description of the features of these EOI
agreements with respect to the persons, taxes and
period covered and the forms of assistance allowed].

1. www.oecd.org/tax/exchange-of-tax-information/Status_of_convention.pdf 13. Global Forum Secretariat, OECD (2020), A Toolkit for Becoming a Party to the
Convention on Mutual Administrative Assistance in Tax Matters, available at
www.oecd.org/tax/transparency/documents/MAAC-toolkit_en.pdf

12. www.oecd.org/tax/exchange-of-tax-information/ENG-Amended-Convention pdf

14. www.coe.int/en/web/conventions/full-list/-/conventions/treaty/127/
declarations?module=declarations-by-treaty&numSte=127&codeNature=0
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In [name of the jurisdiction], the different sources of
information are:

@ Internal tax database: [list and describe the content
of the internal database maintained by the tax
administration that can be accessed to gather
requested information; specify whether the EOI unit
and/or a field officer or tax auditor can access this
database and under which procedure].

® External database: [list and describe the content
of the external database available to the tax
administration to gather the requested information
(for instance, the Commercial Register); specify
whether the EOI unit and/or a field officer or tax
auditor can access this database and under which
procedure].

® From the taxpayer: [provide a description of the
procedure(s) to be followed by the tax administration
to obtain the requested information from a taxpayer;
specify whether the EOI unit and/or a field officer or
tax auditor can request information from taxpayers
and under which procedure].

® From third parties: [provide a description of the
procedure(s) to be followed by the tax administration
to obtain the requested information from a third
party, including specific procedure(s) if any to access
certain kind of information (e.g. information held
by banks and other financial institutions or by
attorneys); specify whether the EOI unit and/or a field
officer or tax auditor can request information from
third parties and under which procedure].

In any case, when the information is requested from the
taxpayer or third parties, only the minimum information
contained in the requesting competent authority letter
necessary to obtain or provide the requested information
can be disclosed.

In [name of the jurisdiction], the following sanctions are
applied for:

@ Delay in providing the requested information by [name
of the administration]: [list and describe the relevant
sanctions applicable as well as the reference and link
to access the relevant legal and regulatory provisions].

@ Providing incomplete or incorrect information to
[name of the administration]: [list and describe the
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relevant sanctions applicable as well as the reference
and link to access the relevant legal and regulatory
provisions].

® Refusal to communicate the documents
and information requested by [name of the
administration]: [list and describe the relevant
sanctions applicable as well as the reference and link
to access the relevant legal and regulatory provisions].

® Documents not kept or destroyed before the
permitted time: [list and describe the relevant
sanctions applicable as well as the reference and link
to access the relevant legal and regulatory provisions].

Confidentiality

Information received in connection with an EOI agreement
is confidential. Tax confidentiality provisions in EOI
agreements generally contain the following key principles:

e Information exchange may only be used for specified
purposes;

o Information exchanged may only be disclosed to
certain specified persons;

15. Global Forum Secretariat, OECD (2012), Keeping It Safe — Joint OECD and
Global Forum Guide on the Protection of Confidentiality of Information
Exchanged for Tax Purposes, available at www.oecd.org/tax/transparency/
documents/global-forum-keeping-it-safe.pdf

16. Global Forum Secretariat, OECD (2020), Confidentiality and Information
Security Management Toolkit available at www.oecd.org/tax/transparency/
documents/confidentiality-ism-toolkit_en.pdf
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® Confidentiality extends to all related documents,
communications and background information
contained in a request, information received in
response to a request, and any other correspondence
between competent authorities for EOI for tax
purposes; and

® Treaty provisions and domestic laws both apply to
ensure confidentiality.

Confidentiality provisions in EOI agreements require

that exchanged information must be used only in tax
proceedings. However, the information obtained through
EOI may be used for non-tax purposes provided that

it meets the conditions set out in the applicable EQI
agreement. For instance, the 2012 update to Article 26(2)
of the OECD Model Tax Convention and Article 22(4) of
the MAAC provide for the use for non-tax purposes if it is
allowed under the laws of both States and the competent
authorities of the supplying jurisdiction authorises such
use.

Confidentiality is regulated by [list and describe the
relevant domestic confidentiality legal and regulatory
provisions and provide a link to access them. For
example: “pursuant to [legal provision], except in the
performance of his duties under this Law, every person who
has been appointed under or who is or has been employed

in carrying out or in assisting any persons to carry out the
provisions of this Law shall preserve and aid in preserving
secrecy with regard to all matters relating to the affairs of any
person that may come to his knowledge in the performance

of his duties under this Law, and shall not communicate any
such matter to any person other than the person to whom such
matter relates or his executor or the authorised representative
of such person or such executor, nor suffer or permit any
person to have access to any records in the possession, custody
or control of the Commissioner”. If relevant, also add:

“By application of the hierarchy of laws, the international
provisions on confidentiality in the EOI area take precedence on
the domestic provisions that may allow the communication of
information to authorities or persons for non-tax purposes”].

In case of non-compliance with the confidentiality
obligation, the applicable sanctions are [list and describe
the applicable sanctions (i.e. administrative, pecuniary
and/or penal sanctions) and provide a link to access the
related legal and regulatory provisions. For example:
“pursuant to [legal provision] any person who, as a result of
their status or their profession, either for their position or for

a temporary mission, is privy to a secret and who reveals that

secret can be punished by [number of years of imprisonment]
and a fine of [amount]”].

Notification procedures

Notification procedures are provided for in [indicate the
relevant legal and/regulatory provisions and add a link
to them]. In [name of the jurisdiction], the notification
procedure includes [specify if there is a prior notification
requirement (i.e. notification before sending the reply

to the requesting jurisdiction) and/or post-exchange
notification requirements (i.e. a notification of the
decision to exchange the information)]:

® For individual request, [specify the legal/regulatory
basis] requires the tax administration to notify the
[indicate if the notification requirement apply to
the person(s) concerned by the request and/or the
information holder(s)]: [describe the applicable
notification procedure].
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® For group request, [specify the legal/regulatory basis]
requires the tax administration to notify the [indicate
if the notification requirement apply to the person(s)
concerned by the request and/or the information
holder(s)]: [describe the applicable notification
procedure].

Exception to [prior-notification and/or post-exchange
notification] is provided by [specify the legal/regulatory
basis and details these exceptions].

® [Exception to prior-notification is granted where the
information request is of a very urgent nature or
the notification is likely to undermine the chance
of success of the investigation conducted by the
requesting jurisdiction];

® [Exception to time-specific post-exchange notification
is granted when such notification is likely to
undermine the chance of success of the investigation
conducted by the requesting jurisdiction. An
agreement shall be reached with the requesting
jurisdiction as to when the post-exchange notification
can be performed].

In the case where the requesting jurisdiction requests
the application of an exception to the prior or the
post-notification, this request must be carefully
considered. If the CA of [name of the jurisdiction] has
doubts on the application of the exceptions in a specific
case, clarifications must be asked to the requesting
jurisdiction. If the request for the application of an
exception is declined, the CA of [name of the jurisdiction]
must check with the requesting jurisdiction whether the
EOI request can still be treated or not.

Exchange of foreseeably relevant information

The standard of foreseeable relevance is at the core of all
forms of EOLY The CAs of the requesting and requested
jurisdictions shall exchange such information as is
foreseeably relevant to secure the correct application of
the provisions of the international agreement between
them or of their domestic laws.

This standard applies to:

o Individual requests: it refers to a request relating to a
taxpayer whether identified by name or otherwise.

Introduction

o Bulk requests: it refers to a request involving several
taxpayers whether identified by name or otherwise.

® Group requests: it refers to a request for information
in respect of a group of persons not individually
identified who have followed an identical pattern
of behaviour and who are identifiable based on the
detailed description of the group.

The following guidance shall be considered in
appreciating the foreseeable relevance of an
information:

® How? This standard is intended to provide for EOI
in tax matters to the widest possible extent and,
at the same time, to clarify that jurisdictions are
not at liberty to engage in “fishing expeditions” (i.e.
speculative requests that have no apparent nexus
to an open inquiry or investigation) or to request
information that is unlikely to be relevant to the
tax affairs of a given taxpayer. The commentary to
Article 26 of the of the OECD Model of Tax Convention
on Income and on Capital provides examples of
situations where the information requested is
“foreseeably relevant” or considered as a “fishing
expedition”.’®

® When? The foreseeable relevance applies at the time
the request is made. Whether the information, once
provided, actually proves to be relevant is immaterial.

® Who? The CAs should consult in situations in which
the foreseeable relevance of requested information
is not clear to the requested jurisdiction. However,
once the requesting jurisdiction has provided an
explanation as to the foreseeable relevance of the
requested information, the requested jurisdiction
may not decline a request or withhold requested
information because it believes that the information
lacks relevance to the underlying investigation
or examination. At the same time, the requested
jurisdiction is not obligated to provide information in
response to requests that are “fishing expeditions”.

All foreseeably relevant information shall be subject to
EQ], including bank information and information held
by fiduciaries, regardless of the existence of a domestic
tax interest or the application of a dual criminality
principle.

17. Paragraphs 5, 51, 5.2 and 5.3 of the commentary to Article 26 of the OECD
model of Tax Convention on Income and on Capital.

18. Available at www.oecd.org/ctp/exchange-of-tax-information/120718_
Article%2026-ENG_no%20cover%20(2).pdf
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Box 1. Foreseeable relevance and group requests

The standard of “foreseeable relevance” can be
met in respect of a group of taxpayers that are
not individually identified provided the requesting
jurisdiction gives:

® A detailed description of the group and the facts
and circumstances that led to the request;

® An explanation of the applicable law and why there
is reason to believe that the taxpayers in the group
have been non-compliant with that law supported
by a clear factual basis; and

® A demonstration that the requested information
would assist in determining compliance by
the taxpayers in the group. Usually, although
not necessarily, a third party will have actively
contributed to the non-compliance of the taxpayers
in the group. A group request that merely describes
the provision of financial services to non-residents
and mentions the possibility of non-compliance
by the non-resident customers does not meet the
standard of foreseeable relevance.

Box 1 provides some guidance to meet the foreseeable
relevance requirements in the case of a group request.

1.3.3. Horizontal practical matters

Translation

The following procedures applies with respect to
translation of documents:

® Outgoing requests shall be prepared by the tax
auditor in [domestic language] and then translated
into the language of the requested jurisdiction, the
language agreed with the requested jurisdiction to
be used in EOI correspondence (if such agreement
was made), or a common third language by the EOI
unit.

® When the reply to an outgoing request is not
received from the requested jurisdiction in [domestic
language], the EOI unit shall translate it before
forwarding it to the tax auditor.

® When an incoming request is not received from
the requesting jurisdiction in [domestic language],
the EOI unit shall translate the requested
information to collect before forwarding it to
the field office. Replies to an incoming request
shall be prepared by the field officer in [domestic
language] and then translated into the language
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of the requesting jurisdiction, the language agreed
with the requesting jurisdiction to be used in EOI
correspondence (if such agreement was made),

or a common third language by the EOI unit.

It is not necessary to translate the supporting
documentation but a clear reference to the relevant
document shall be made in the reply or a summary
of the documents provided.

Any document that needs to be translated either in
[domestic language] or a foreign language must be in
principle translated by an EOI officer. If the translation
cannot be done by an EOI officer, the EOI unit manager
may use the services of one of the translators cleared
by the [tax administration]. The translators are subject
to the same confidentiality obligations as the EOI
officers.

The translation of SEOI and documentation is handled
by the EOI unit.

Information security

Introduction

The EOI officer ensures the storage of the reply under the
confidentiality requirements:

® Physical replies are scanned and transformed
in electronic format. The physical reply must be
classified and securely stored in the EOI unit [describe
your internal process]. The electronic version must be
stored like electronic replies.

® Electronic replies must be kept on the secured server
[describe your internal process, e.g. names of folders,
the tree structure of files].

All correspondences and documents sent or received by
the EOI unit must be labelled as confidential through a
“treaty stamp” for physical records or a watermark for
electronic records. The text to be used is:

“CONFIDENTIAL - THIS INFORMATION IS PROVIDED
UNDER THE PROVISIONS OF AN INTERNATIONAL
TAX AGREEMENT AND ITS USE AND DISCLOSURE
ARE GOVERNED BY THE PROVISIONS OF SUCH TAX
AGREEMENT".

19. Global Forum Secretariat, OECD (2020), Confidentiality and Information
Security Management Toolkit, available at www.oecd.org/tax/transparency/
documents/confidentiality-ism-toolkit_en.pdf
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Means of communication

Exchange of correspondences shall be done using
a secure channel of communication ensuring
traceability.

The EOI unit uses a generic and governmental address
for all the emails sent and received [add the email
address]. Only the CAs, including the EOI unit manager
and the EOI officers, have access to this mailbox which is
protected by a password.

Between competent authorities

All correspondences with foreign CAs must be signed

by an official with CA status. The correspondences are
signed by the EOI unit manager as delegated CA. [Where
a correspondence shall be signed by another person with

a CA status, the process leading to the letter being signed
by the CA and the signed letter to be received by the EQI
unit should be described here].

All correspondences between CAs and the documents
attached to them must be sent by a secure mean of
communication. They can be sent by the CA (EOI unit
manager) or on its behalf by an EOI officer.

® In principle, electronic transmission of encrypted files
via government e-mail addresses shall be preferred
[detail the procedure to be followed, the encryption
method, the system used, etc.].

® Where an electronic transmission is not possible,
an international registration system where a mail
tracking function is in place shall be used [detail the
procedure to be followed, the service provider used,
etc.]

The name and contact details of the CA in the foreign
jurisdiction shall always be verified, including using the
CA Database® on the Global Forum website (the access
is limited to CAs and all access requests must be sent by
email to gftaxcooperation@oecd.org).

Within the [name of the tax administration]

Any correspondences between the EOI unit and

other departments or offices (local or regional office,
specialised tax office, tax auditors, field officers etc.)
within the [name of the tax administration] must be
exchanged by emails using the relevant governmental
email addresses. Where the exchange cannot be

done by email, the correspondence shall be securely
transmitted by internal mail [detail the procedure to be
followed].

With a public authority
Correspondences with public authorities shall be done:

® By email to the governmental email of the
relevant contact persons in case an exchange
agreement is in place between the [name of the tax
administration] and the relevant public authority, or
the governmental email of the person responsible
of that public authority [detail the procedure to be
followed];

20. www.oecd.org/securesites/gfcompetentauthorities/jurisdictions.htm
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® Exceptionally, by registered mail to the person
responsible of that public authority [detail the
procedure to be followed].

With any other information holder

Any correspondences with other information holders
(e.g. person(s) concerned by an incoming request,

third parties) shall be done by [indicate the mean of
communication, for instance “registered letter or email from
a governmental email address” and detail the procedure to
be followed].
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2. Manual for
the competent
authority and
the exchange of
information unit

22°®

This chapter of the EOIl manual describes the procedures
and management rules to be followed by the CA and

the EOI unit with respect to exchange of information on
request (EOIR), spontaneous exchange of information
(SEOQI) but also other EOI forms such as simultaneous
tax examinations (STE) and tax examinations abroad
(TEA).

2.1. EXCHANGE OF INFORMATION PROCEDURES

2.1.1 Exchange of information on request

EQIR is the exchange of information based on a specific
request made by one jurisdiction to another. The
international standard provides that the information
requested must be foreseeably relevant to the
administration and enforcement of domestic tax laws
of the requesting jurisdiction. While the emphasis in
the following sections is on EOI for the cross-border
tax audits, the conditions and requirements described
apply also to EOI for other relevant tax administration
function (e.g. cross-border tax collection, taxpayer
management).

2.1.1.1 Sending a request for information
Ensuring the quality of outgoing requests is the
responsibility of the EOI unit and is required for seeking

similar quality from treaty partners.

Sending a request for information occurs where one
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FIGURE 1. Sending a request for information
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from another CA. The information requested may
relate to an examination, inquiry or investigation of a
taxpayer’s tax liability for specified tax years. Figure 1
shows the different steps from the need of a tax
auditor to receive an information from abroad, going
through the process of the request by the CAs of the
requesting and requested jurisdictions and finally the
reception of the information by the tax auditor. The
role of the CAs is emphasised as a tax auditor cannot
contact directly a foreign counterpart to exchange
information unless the tax auditor has been delegated
appropriate CA status.

In practice, requests for exchange of information are
initiated and drafted by tax auditors in general. As a
request can only be sent abroad by a CA, the request
must be transferred to the EOI unit.

l

C - Sending the request

G - Obtaining a

reply to the request

K - Sending a

|

COMPETENT

AUTHORITY

feedback

D and F - Validating
and working the request

E - Gathering information

Field Officer or Third Party

Once at the EOI unit, Step 1 (B on Figure 2) is to
validate the request by checking (i) whether the
internal means have been exhausted, (ii) whether
the request is foreseeably relevant and (iii) whether
there is a legal basis to initiate the exchange. If
these conditions are not met, the EOI unit will
request further information from the tax auditor or
inform her/him that the exchange cannot take place.
Step 2 (B on Figure 2) is to work the request (use

of the appropriate form, translation into a foreign
language, checking the contact details of the foreign
CA) before sending it abroad, which is Step 3 (C on
Figure 2).

When the foreign CA receives the request, it validates
its receipt (internal registration, sending of an
acknowledgement of receipt) and then initiates the
gathering of information. The aim is to be able to send
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a response within 90 days of receipt (Step 4 — G on Step 2 - Working the outgoing request for information
Figure 2) or, failing that, to send a status update.

As soon as the reply is received by the CA, it is registered
and sent to the tax auditor for use in the tax audit
procedure. An impact assessment is then transmitted

to the EOI unit to enable it to assess the administrative
co-operation.

The detailed procedure is described below.

Step 1- Validating the outgoing request for
information

All requests for information shall follow the template
in Annex B.1. Template for an outgoing request for

information. The draft request must be sent to the

EOI unit. [The EOI unit manager or the EOI officer to
whom the case is assigned] conducts a preliminary
examination to check if the draft request (Annex B.1.
Template for an outgoing request for information) is
valid by verifying whether the requirements are met as
described in Table 2.
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Table 2. Validation of an outgoing request for information

Requirements Explanation

a) Whether an EOI legal
basis exists with the
requested jurisdiction.

b) Whether the request
should be sent to a
different jurisdiction.

¢) Whether the request
deals with periods and
taxes which are covered
by the EOI legal basis.

d) Whether the request
has been approved by the
tax auditor’'s manager. [if
relevant in the jurisdiction]

e) Whether the
information provided is
sufficient and the request
is clear and specific.

[The EOI unit manager or the EOI officer to whom the case is assigned] checks the list of EQI
agreement entered by [name of the jurisdiction] which is available at Annex A. List of legal
bases.

If there is no EQI legal base, an EOI officer informs the tax auditor that no request can be done
because of a lack of legal basis. Furthermore, where appropriate, the EOI unit manager can
inform the [indicate the unit in charge of treaty negotiations (e.g. Tax Treaty Department)]
about the need to have an EQl agreement with the foreign jurisdiction.

[The EOI unit manager or the EOI officer to whom the case is assigned] may consider that the
request is addressed to the wrong jurisdiction (for instance the information is requested from
the jurisdiction of a subsidiary instead of the jurisdiction of the parent). In that case:

@ If an EQI legal base exists, an EOI officer contacts the tax auditor to discuss the issue and
agree whether to send the request to the relevant jurisdiction.

@ If there is no EOI legal base, an EQI officer informs the tax auditor that no request
can be done because of a lack of legal base. Furthermore, if appropriate, the EOI
unit manager may inform the [indicate the unit in charge of treaty negotiations (e.g.
Tax Treaty Department)] about the need to have an EOl agreement with the foreign
jurisdiction.

[The EOI unit manager or the EOI officer to whom the case is assigned] checks the
provisions of the relevant EOl agreement(s) entered by [name of the jurisdiction] to ensure
that the periods and taxes investigated are covered by these EQl agreements. The list

of the EOl agreements is available at Annex A. List of legal bases. The EOI unit manager
can also consult the [indicate the unit in charge of treaty negotiations (e.g. Tax Treaty
Department)].

If not, an EQI officer shall discuss with the tax auditor to determine which legal base allows
the broader scope and to limit the request to the periods or taxes covered.

Where several legal bases are applicable with the requested jurisdiction, it is preferable to use
only one of them to avoid potential requests for clarifications.

The tax auditor's manager shall approve the EOI request by checking its relevance and its
completeness and by validating the tax auditor's approach. This control contributes to improve
the quality of the request and facilitates the EOIR process.

Where the EOI request has not been approved by the tax auditor's manager, then the EOI unit
manager instructs an EOI officer to send back the request to the tax auditor requesting for its
approval by the relevant manager.

The EOI request shall be complete and provide all relevant information, including facts, legal
provisions, and supporting documentations, to demonstrate the foreseeable relevance of
the request and to meet other requirements under the relevant EOl agreement (e.g. relevant
justification for an exception to prior or post-exchange notification).

Where the request is not clear or complete, the EOI unit manager instructs an EQI officer to
liaise with the tax auditor to clarify and/or complete the request.
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Requirements Explanation

f) Whether the tax Before making an EOI request, a tax auditor shall use all domestic possible means to obtain the
auditor has used all information, including by using domestic access powers and publicly available information (e.g.
possible means available information available on internet such as online public register). This include requesting the

to obtain the information. information from the taxpayer himself, unless it would compromise the investigations.

If it is not the case, [the EQI unit manager or the EOI officer to whom the case is assigned]
requests the tax auditor to first use the relevant means available to obtain the information
before resending the EOI request to the EQI unit.

g) Whether the The standard of “foreseeable relevance” was clarified in the 2012 Update of Article 26 of the
requested information is OECD Model Tax Convention (see Exchange of foreseeably relevant information). [The EOI
“foreseeably relevant”? unit manager or the EOI officer to whom the case is assigned] verifies whether the requested

information meets the foreseeable threshold. In that respect, [the EOI unit manager or the EQI
officer to whom the case is assigned] checks, in addition to the other requirements, whether
the request relates to the investigations of one or several taxpayers and whether the requested
information is needed to carry out these investigations. The following guidance applies:

@ The international standard requires that at the time the request is made there is a
reasonable possibility that the information will be relevant.
Whether the information, once provided, actually proves to be relevant is immaterial.
A request may therefore not be declined in cases where a definite assessment of the
pertinence of the information to an ongoing investigation can only be made following the
receipt of the information;

® The requesting jurisdiction determines the foreseeable relevance of the request (but an
explanation must be provided). Once the requesting jurisdiction has provided an explanation
as to the foreseeable relevance of the requested information, the requested jurisdiction
may not decline a request or withhold requested information because it believes that the
information lacks relevance to the underlying investigation or examination.
EQI officers and their manager can use the Box 2 to check what information is expected
from the requesting jurisdiction when a group request is made.

® In cases where the requesting jurisdiction does not provide the name or address (or both)
of the taxpayer, it must include in the request other information sufficient to identify the
taxpayer (e.g. bank account number).

Where the requested information does not meet the foreseeably relevance threshold, [the EQI
unit manager or the EQOI officer to whom the case is assigned] shall request from the tax auditors
any clarification and additional information needed to complete the request, or agree with the
tax auditors that some information shall not be requested or that the request shall not be made.

Once the EOI request is validated, the following of the EOI tracking tool used by the jurisdiction (e.g.
sub-steps apply: date of the reception from the tax auditor, requested
jurisdiction, etc.)].
a) The request is registered in the EQI tracking tool by
the EQI officer to whom the case is assigned. The EOI b) The EOI officer opens a [hard-copy and/or

officer creates a new record in the EOI tracking tool electronic] file for the request using [add either
and completes all relevant fields: [indicate the fields “the filing reference generated by the EOI
tracking tool” in case an electronic tool is used
21. Commentary to Article 26 of the OECD Model recognises that “necessary”. or “a sequential reference number” in a manual
“relevant” or “may be relevant” are interchangeable with "foreseeably system].
relevant”.
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c) If the information provided by the tax auditor in the
draft request is insufficient, this tax auditor should
be informed in writing and requested to provide
additional details to allow the request to be sent with
the Annex B.2. Outgoing request for information.
Communication with the tax auditor or the field
officer in accordance with the relevant provision in
Means of communication.

d) The EOI officer can use the checklist in Box 2 to
ensure all required elements are fulfilled before
sending the request for review to the EOI unit
manager. If necessary, the outgoing EOIR shall be
translated and be prepared in accordance with the
relevant explanations in Translation.

Step 3 - Sending the request for information

Where all the requirements are met, the EOI request is
sent as follows:

a) The EQI officer verifies the name and contact details
of the CA in the requested jurisdiction.

b) All supporting documents are attached to the request.

c) The EOI request is transmitted to the EOI unit
manager who checks it using the checklist in Box 2 to
ensure all required elements are fulfilled.

d) The EOI request is signed by the CA (EOI unit manager
or other official with CA status).

e) The signed request is sent with any attachments by
the CA (EOI unit manager) or, on its behalf, by the
assigned EOI officer.

f) An acknowledgement is sent by the assigned EOI
officer to the tax auditor/office initiating the request
with the Annex B.2. Outgoing request for information.
Communication with the tax auditor or the field
officer in accordance with the relevant provision in
Means of communication.

The assigned EOI officer registers at each step the
relevant information in the EQI tracking tool and
securely stores/archives a copy of any correspondences
in the case file in accordance with the relevant provision
in Information security. The EQI officer also tracks
progress of the information request with the EOI tracking
tool by requesting by phone or email the foreign CA a

progress report:

® after 30 days, if an acknowledgement of the request
has not been received; or

® after 90 days, if the information or a status report on
the request is not received by then; and

® atregular intervals thereafter, depending on the
circumstances.

Every time an action is taken on the case, the EOI officer
updates the EQOI tracking tool and securely stores/
archives a copy of the correspondences and documents
in the relevant case file.

Step 4 - Obtaining a reply to the outgoing request
for information
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Box 2. Checklist on sending a request for information

EOI officers and manager should give careful
consideration to ensure the following elements are
all fulfilled before sending a request to the requested
jurisdiction’s CA:

® |Is there a reference to an EOI agreement in force upon
which the request is based (MAAC, DTC, TIEA, regional
instrument)?

® Have you mentioned and checked the accuracy of
the names and contact details of the CAs in both the
requesting and requested jurisdiction?

® |Is the reference number of the request mentioned?

® Have you identified the person(s) or entity(ies)
under examination or investigation in [name of the
jurisdiction] (name, date of birth for individuals,
Tax ldentification Number (TIN), full address or
all other information sufficient to identify the
taxpayer(s))?

@ Have you identified the person(s) or entity(ies), in
the requested jurisdiction, in relationship with the
person(s) under examination or investigation in
[name of the jurisdiction] (name, date of birth for
individuals, TIN, full address or all other information
sufficient to identify this(ese) person(s) or
entity(ies))?

® Have you mentioned the taxes concerned and the
tax periods under examination (day, month, year
they begin and end) and the tax periods for which
information is requested (if they differ from the
years examined give the reasons why:; for instance
if there is a loss carryover, the information concerns
a purchase price for determination of a capital
gain)?

® Have you indicated the stage of the procedure
in [name of the jurisdiction], the issues identified
and whether the investigation is of a civil or
administrative nature only or may also have criminal
consequences?

® Have you provided the relevant background
information including the tax purpose for which

the information is sought, the origin of the enquiry,
the reasons for the request and the grounds for
believing that the information requested is held

in the territory of the requested jurisdiction or is

in the possession or control of a person within its
jurisdiction?

Have you specified the information requested and
why it is needed? Also specify the information
that may be pertinent (e.g. invoices, contracts).

If the information is likely to be used in a court
proceeding and the applicable rules of evidence
require the information to be in a certain form, have
you indicated the form to the requested CA? If it is
a criminal investigation, have you included sufficient
explanations as to the nature of criminality
involved?

If the taxpayer under investigation must be
notified under the laws of the requested
jurisdiction, have you mentioned the reasons
for avoiding notification of the taxpayer under
examination or investigation?

If the reply is urgent, have you stated the reasons
for the urgency (e.g. statute of limitation, court case)
and, if applicable, indicated the date after which the
information may no longer be useful?

Have you provided:

e (i) a statement confirming that [name of tax
administration] has pursued all means available in
its own territory to obtain the information except
those that would give rise to disproportionate
difficulties; and

e (ii) a statement that the request is in conformity
with the laws and administrative practices of
[name of the jurisdiction], that [name of tax
administration] could obtain the information if it
was within its jurisdiction and that the request is in
conformity with the legal instrument on which it is
based?

® Is the request for information signed by the CA?
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The following sub-steps apply when a reply to a e The EQOI officer shall prepare:
request for information is received from a requested

C - a cover letter (Annex B.2. Outgoing request for
jurisdiction:

information. Communication with the tax auditor
or the field officer) signed by the EOI unit manager.

a) Replies received from a
foreign CA are addressed
to the CA. Where the

4 INBOX

- the impact assessment form (Annex F.1. Impact
4 INCOMING REQUEST

assessment form) to be filled by the tax auditor

reply is addressed to a A when the tax audit will be completed
CA, who is not the EQI EOI Officer A
unit manager, it should be EOI Officer B e The EQOI officer forwards the reply with the cover letter

delivered directly to the and the impact assessment form to the tax auditor.
EOI unit on the day it is 75 ba nssigned

received: 4 REPLY TO OUTGOING EOIR f)

EOI Unit Manager

If the tax auditor informed the CA that the received
information may be relevant for other purposes than

mail clerk. The mail
clerk stamps the reply’s
envelop with the date of
receipt and transmit it
securely and immediately to the EOI unit manager.

EOI Unit Manager

To be assigned

. . 4 Assigned .
¢ Replies by mail must e tax purposes, the CA (EOI unit manager or another
not be opened by the kel fe official with CA status) may request the authorisation
EOI Officer B

from the CA of the requested jurisdiction. To that
end, the assigned EOI officers prepare a letter by
using Annex B.3. Outgoing request for information.
Template for a request for wider use of the exchanged

information.

[Describe how the reply letter must be transmitted
securely to the EOI unit manager]. g) The request to use the exchanged information for
other purposes is reviewed, signed and sent by the CA
(EOI unit manager or another official with CA status)

or sent, on its behalf, by an EOI officer.

~

¢ Replies by email should be filed in a dedicated
folder for the EOI unit manager [to mention the
name of the folder; e.g. the tree diagram].

The assigned EOI officer registers at each step the

relevant information in the EOI tracking tool and

securely stores/archives copy of any correspondences

and documents in the relevant case file.

b) The EOI unit manager provides the reply to the
assigned EOI officer for registration in the EOI tracking
tool: [indicate the fields of the EOI tracking tool used
by the jurisdiction (e.g. partial or final reply, date of
the reply)].

Step 5 - Sending feedback

c) The EOI officer verifies the information received
against the request sent. If the response is perceived
to be incomplete or inadequate, the EOI officer and
manager may consider whether it is necessary, or
possible, to make further enquiries to the requested
jurisdiction.

d) The EOI officer labels the reply in accordance with the
relevant provision and procedures on confidentiality
and Information security.

e) The EOI officer provides the information to the auditor
who requested it as soon as possible.

e If necessary, the reply is translated in
accordance with the relevant provision in
Translation
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Feedbacks shall be provided to the requested jurisdiction
spontaneously where deemed relevant and in all cases
when requested. The following procedure applies:

a) The EQI officer uses the impact assessment form
received from the tax auditor to draft a feedback
by using the feedback template letter (Annex F.2.
Feedback).

b) The EOI unit manager reviews the draft feedback
prepared by the EQI officer.

c) The CA (EOI unit manager or another official with CA
status) signs the feedback letter.

d) The feedback letter to the foreign CA is sent by the CA
(EOI unit manager or another official with CA status)

or, on its behalf, by the assigned EOI officer.

FIGURE 2. Receiving a request for information

JURISDICTION B

EOI Agreement

The assigned EQOI officer registers the relevant
information in the EOI tracking tool and securely stores/
archives a copy of any correspondences and documents
in the relevant case file.

2.1.1.2. Receiving a request for information

Ensuring fulfilment of the obligation to provide
comprehensive and high-quality information in a timely
manner is an integral part of the EOIR standard and is
required for seeking similar co-operation from treaty
partners. The work of the field officers responsible for
collecting and providing the information is described

in Figure 2. Like sending a request, the role of CAs is
essential as a tax auditor cannot reply directly and
exchange information with a foreign counterpart, unless
the tax auditor has been delegated appropriate CA
status.

JURISDICTION A

EXCHANGE ON REQUEST

COMPETENT

AUTHORITY

B and H - Validating
and working the request

t ¥ 1t

J - Sending
feedback
+ results

A -Drafting
the request

| - Receiving
the reply

TAX AUDITOR

l

C - Logging the request

‘

G - Replying to the request

l

K - Obtaining feedback

COMPETENT

AUTHORITY

D and F - Validating
and working the request

E - Gathering information

Field Officer or Third Party
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Step 1- Logging the incoming request for
information

Where a request for information is received from a
requesting jurisdiction, the following procedure applies:

a) Incoming requests received from a foreign CA are
addressed to the CA. Where a request is addressed
to a CA, who is not the EOI unit manager, it should
be delivered directly to the EOI unit on the day it is
received:

¢ Requests received by mail must not be opened
by the mail clerk. The latter stamps the request’s
envelop with the date of receipt and transmit it
securely and immediately to the EOI unit manager.
[Describe how the reply letter must be transmitted
securely to the EOI unit manager].

¢ Requests by email should be filed in a dedicated
folder for the EOI unit manager [to mention the
name of the folder].

b) The EOI unit manager verifies the name and contact
details of the CA in the requesting jurisdiction.

c) The EOI unit manager assigns the request to an EOI
officer for registration in the EOI tracking tool. The EOI
officer creates a new record in the EOI tracking tool
and completes all relevant fields: [to be completed
according to the fields to complete in the tracking tool
(e.g. national reference number, date of the reception,
requesting jurisdiction)].

The EOI unit manager may take responsibility for
working some cases, including those which are
complex or sensitive [to be described, e.g. political
exposed persons, requests from a certain jurisdiction].
In this case, the procedures applicable to the EQI
officers must be followed by the EOI unit manager.

d) The EOI officer opens a [hard-copy or electronic]
file for the incoming request using [add “the filing
reference generated by the EOI tracking tool” in case
an electronic tool is used or “a sequential reference
number” in a manual system)].

e) The EOI officer labels the incoming request in
accordance with the relevant provision in Information

security.

f) Once the new case has been created, an
acknowledgement of receipt letter (Annex B.4.
Incoming request for information. Communication
with the requesting jurisdiction) is prepared by
the EOI officer for signature of the CA (EOI unit
manager or another official with CA status). The
acknowledgement letter provides the EOI reference
number allocated to the request to further facilitate
communications on the case.

g) The acknowledgement letter is sent to the requesting
CA by the requested CA (EOI unit manager or another
official with CA status) or, on its behalf, by the
assigned EOI officer within 7 days from the receipt of
the request.

h) If necessary, the incoming request and the
attached documents are translated and prepared
in accordance with the relevant provision in
Translation.

The assigned EOI officer registers at each step

the relevant information in the EOI tracking

tool and securely stores/archives a copy of any
correspondences and documents in the relevant case
file.

Step 2 - Validating the incoming request for
information

The validation of the request must be done to
determine whether the request for information is
valid and complete. The EOI officer checks the legal
base of the request (legal instrument, taxes and period
covered, valid CA’s signature) and the content of the
request. Box 3 presents a checklist to help the EOI

unit manager and EOI officers validate the request,
keeping in mind that the requested jurisdiction must
provide an EOI to the widest possible extent. Table 3
presents different situations and the related applicable
procedures.

The assigned EQOI officer registers at each step the
relevant information in the EQOI tracking tool and
securely stores/archives a copy of any correspondences
and documents in accordance with the relevant
provision in Information security.
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Table 3. Validation of the incoming request for information

Situations

The request is clearly not
valid

The request is unclear or
incomplete

The request is fully or
partially valid

‘ Applicable procedures

If after checking a request for validity, the EOI officer and the EOI unit manager consider that
the request is clearly not valid (e.g. because there is no legal basis between the requesting
jurisdiction and [name of the jurisdiction]), then the request will not be processed.

The CA (EQI unit manager or another official with CA status) notifies the requesting jurisdiction
as soon as possible but in any case within 15 days of receiving the request. The letter must
explain the reason(s) why the request is declined. The template letter to decline the request
provided in Annex B4. Incoming request for information. Communication with the requesting
jurisdiction must be used. The case is closed by the EQI officer.

The request must not be declined without consulting the CA of the requesting jurisdiction in
situations in which the content of the request, the circumstances that led to the request, or
the foreseeable relevance of the requested information are not clear.

In these circumstances, the CA must always seek clarifications or additional information from
the requesting jurisdiction. The following procedure applies:

® The CA (EQI unit manager or another official with CA status) or, on its behalf, an EOI official
sends, within 15 days of receiving the request, a request for clarification or additional
information to the requesting jurisdiction to allow the request to be processed.

@ This request must explain the reason(s) why the request cannot be processed (e.g.
not enough information to identify the taxpayer) and/or why it is not clear, and the
clarifications and additional information needed.

The template of request for clarification and/or additional information in Annex B.4. Incoming
request for information. Communication with the requesting jurisdiction must be used.

® Where the required information and/or clarifications are obtained, the CA (EQI unit
manager) assesses the validity of the request and decides whether to process it. Once the
requesting jurisdiction has provided an explanation as to the foreseeable relevance of the
requested information, the requested jurisdiction may not decline a request or withhold
requested information because it believes that the information lacks relevance to the
underlying investigation or examination. The CA (EQI unit manager or another official with
CA status) or, on its behalf, an EOI official notifies the CA of the requesting jurisdiction
as soon as possible but in any case within 15 days of receiving the clarification and/or
additional information. The procedures described where the request is valid or not valid
apply as appropriate.

@ If the requesting jurisdiction does not provide the clarification or additional details, the CA
shall follow-up on the outstanding request with the requesting CA by all means (e.g. phone
call, emails, letter). Where the requested clarifications and/or additional information are
not provided, the CA notifies the requesting jurisdiction that it cannot process the request
because it lacks information that is necessary for processing the request. The procedure
described where the request is not valid applies.

Where the request is valid, the EQI officer starts to work on the request. If the request is
incomplete in part, the case will be worked to provide information for the part of the request
that is valid.
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Box 3. Checklist on receiving a request for
information

The EOI officers and their manager should give careful
consideration to ensure the following elements are all
fulfilled when receiving a request:

® |Is there a reference to an EOI agreement in force
upon which the request is based (MAAC, DTC, TIEA,
regional instrument)?

® s the request signed by the CA of the requesting
jurisdiction?

® Does the information requested relate to persons,
taxes and tax periods covered by the EOI
agreement?

® Does the request explain why the information
requested is considered foreseeably relevant to an
ongoing tax examination, investigation or inquiry?

® |Is the request detailed enough? Is there sufficient
background information to understand the request?
Is the information provided sufficient to identify
a taxpayer or group of taxpayers by name or
otherwise? Does it mention the years for which the
information is requested?

® Does the request include a statement that it is
in conformity with the laws and administrative
practices of the requesting jurisdiction, that if the
information was in the requesting jurisdiction it
could be obtained under the laws or in the normal
course of administrative practice and that the
request is in conformity with the EOl agreement on
which it is based?

® Does the request include a statement that all
reasonable means to obtain the information except
those that would give rise to disproportionate
difficulties have been pursued?

Step 3 - Working the incoming request for
information

When working the valid incoming request, the assigned
EOI officer applies the following procedure:

a) The EQI officer notes in the EOI tracking tool whether
the requesting jurisdiction has:

e assigned any particular urgency to the request.
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Where the request is of an urgent nature, priority is
given, as far as possible, to its processing.

¢ required that the person(s) concerned with the
request not be contacted directly. In that case,
the person(s) concerned must not be contacted.
Where the information cannot be obtained without
contacting the person(s) concerned, the CA informs
the requesting CA so that it can decide either to
allow the person(s) concerned to be contacted or to
reconsider its request.

[Sub-step b) and c) apply only for jurisdictions with
prior notification procedure]

b) The EOI officer notes in the EOI tracking tool
whether the requesting jurisdiction has requested an
exception to prior notification and checks whether
the conditions for such an exception mentioned in
Notification procedures are met.
Where there is a lack of grounds to support the
request for an exception, the CA (EOI unit manager
or another official with CA status) or, on its behalf,
an EQOI officer asks the requesting CA for clarification
or additional information necessary to allow
the exception (Annex B.4. Incoming request for
information. Communication with the requesting
jurisdiction).
Where, after further consultation with the requesting
jurisdiction, the conditions for an exception are not
met, the CA (EOI unit manager or another official with
CA status) or, on its behalf an EOI officer, informs the
requesting CA that the request cannot be processed
without a prior notification so that it can decide either
to allow the person concerned to be contacted or to
reconsider its request (Annex B.4. Incoming request
for information. Communication with the requesting

jurisdiction).

c) Where the requesting jurisdiction has not requested
an exception to prior notification or where the
exception to prior notification does not apply, the
EOI officer uses the notification letter template
in Annex B.7. Incoming request for information.
Template letter for notification of the person
concerned or information holder to notify [the
person(s) concerned and/or the information holder(s)].
The procedures to be followed are detailed in
Notification procedures.

The assigned EOI officer registers at each step the

relevant information in the EQOI tracking tool and
archives a copy of all the correspondences and
documents in the relevant case.

Step 4 - Replying to the incoming request for
information

Following the exercise of the access powers, the EOI
officer prepares a reply to the requesting jurisdiction.
Table 4 presents different situations and the related
applicable procedures.

The assigned EOI officer registers at each step the
relevant information in the EOI tracking tool and
securely stores/archives a copy in accordance with the
provision in Information security. Where a final reply is
sent to the requesting CA, the assigned EOI officer closes
the case.

[Apply only for jurisdictions with time specific post
exchange notification procedure]

The EOI officer notes in the EOI tracking tool whether the
requesting jurisdiction has requested a time specific post
exchange notification exception and checks whether

the conditions for such an exception mentioned in
Notification procedures are met.

Where there is a lack of grounds to support the
request for a time specific post exchange notification
exception or if the timing for the notification is not
specified, the CA (EOI unit manager or another official
with CA status) or, on its behalf, an EOI officer asks
the requesting CA for clarification or additional
information necessary to allow the exception
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Model 1

The EOI unit does not carry out any

Model 2

The EOI unit gathers only information
directly available in the tax administration's
systems(and other government databases

Model 3

The EOI unit gathers all the information

information gathering function

The EOI officer contacts a local
or regional office or a specialised
tax office by preparing a letter
following the template in

Annex B.5. Incoming request

for information. Template letter
requesting information from local
unit. The EQOI officer must not
send the original or a copy of
the incoming request but must
insert in the letter the minimum
information contained in the
incoming request necessary to
gather the information.

The letter shall set a date for
the reply within a timeline
allowing the EOI unit to process
and respond the request in
accordance with the standard
(within 90 days). [To complete
with the process on how to set
an alert to monitor this time
limit, e.g. a reminder in an EQI
electronic tracking tool or a
conditional formatting in an EQI
spreadsheet tracking tool].

If the local or regional office
concerned has not replied within
the specified time, the EOI officer
makes further contact with that
office to find out why there is

a delay. The EQI officer can give
a further short period (less than
30 days) to respond. If that
further period elapses without

a full response, the EOI officer
reviews the request with the EOI
unit manager to decide the next
action to take.

When the local or regional office
replies, the EOI officer shall
update the EQI tracking tool [to
describe actions to be taken, e.g.
to insert the date of receipt from
the local or regional office] and
labels the records gathered in
accordance with the provision in
Information security.

For information directly accessible in
the tax administration's databases
[or in other government databases
mentioned in Access powers], the
EQI officer collects the information
and labels the records gathered in
accordance with the provision in
Information security.

For any other type of information,

the EOI officer contacts a local or
regional office or a specialised tax
office by preparing a letter following
the template in Annex B.5. Incoming
request for information. Template
letter requesting information from local

unit. The EQOI officer must not send
the original or a copy of the incoming
request but must insert in the letter all
the necessary elements to identify the
concerned person (and the information
holder if available) (name, address, tax
identification number) and to gather
the relevant information.

The letter shall set a date for the reply
within a timeline allowing the EOI unit
to process and respond the request

in accordance with the standard
(within 90 days). [To complete with
the process on how to set an alert to
monitor this time limit, e.g. a reminder
in an EOI electronic tracking tool or

a conditional formatting in an EQI
spreadsheet tracking tool].

If the local or regional office concerned
has not replied within the specified
time, the EOI officer makes further
contact with that office to find out
why there is a delay. The EOI officer
can give a further short period (less
than 30 days) to respond. If that
further period elapses without a full
response, the EOI officer reviews the
request with the EOI unit manager to
decide the next action to take.

When the local or regional office replies,
the EOI officer updates the EQI tracking
tool [to describe actions to be taken,
e.g. to insert the date of receipt from
the local or regional office] and labels
the records gathered in accordance with
the provision in Information security.

For information directly accessible in the

tax administration’s databases [or in other
government databases mentioned in Access
powers], the EOI officer collects the information
and labels the records gathered in accordance
with the provision in Information security.

For any other type of information, the EOI
officer exercises all the access powers of the

tax administration and applies all the related
sanctions in case of failure as described in Access
powers.

The EOI officer requests the requested
information from the information holder (e.g.
person concerned, third party) by preparing

a letter following the template in Annex B.6.
Incoming request for information. Template letter
requesting information from the taxpayer / third
party. The EOl officer must not send the original
or a copy of the incoming request but must
insert in the letter all the necessary elements to
identify the concerned person (name, address,
tax identification number) and to gather the
relevant information. The letter shall set a date
for the reply within a timeline allowing the EQI
unit to process and respond the request in
accordance with the standard (within 90 days).
[To complete with the process on how to set an
alert to monitor this time limit, e.g. a reminder
in an EQI electronic tracking tool or a conditional
formatting in an EOI spreadsheet tracking tool].

If the information holder has not replied within
the specified time, the EQI officer makes further
contact with that information holder to find

out why there is a delay [or apply any domestic
provision in case of a reminder procedure].

The EOI officer can give a further short period
(less than 30 days) to respond [or apply any
other time limit in a domestic provision in case
of a reminder procedure]. If that further period
elapses without a full response, the EQI officer
reviews the request with the EOIl unit manager to
decide the next action to take [sanctions or other
compelling access powers (such as seizure of
documents) to be considered if applicable in the
domestic legislation — to be described].

When the information holder replies, the EOI
officer updates the EOI tracking tool [to describe
actions to be taken, e.g. to insert the date of
receipt from the information holder] and labels
the records gathered in accordance with the
provision in Information security.
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Table 4. Replying to the incoming request for information

Situations ‘ Applicable procedures

Partial information is
already gathered while
the collection of other
information is still
ongoing

All the requested
information is gathered

No information is
available within 90 days
since the receipt of the
request

No information is
available despite the use
of all access powers

a) The EOI officer drafts a partial reply by using the template letter in Annex B4. Incoming
request for information. Communication with the requesting jurisdiction. For a complete
understanding of the requesting jurisdiction, the EQI officer specifies it is a partial reply and
indicates when the remaining information would be provided, if possible.

The EQI officer replies to the questions asked by the requesting jurisdiction reproducing the
question and then providing the reply when possible or indicating the information remains
to be provided.

b) The EOI unit manager reviews the draft document prepared by the EQI officer by checking
the legal base of the reply (legal instrument, taxes and period covered) and the content of
the reply. Box 4 presents a checklist to help EQI unit managers validate the reply.

c) The CA (EQI unit manager or another official with CA status) or, on its behalf, an EQI officer
sends the partial reply to the requesting CA.

a) The EOI officer drafts a final reply by using the template letter in Annex B.4. Incoming
request for information. Communication with the requesting jurisdiction.
The EQI officer replies to the questions asked by the requesting jurisdiction reproducing the
question and then providing the reply.

b) The EOI unit manager shall review the draft document prepared by the EQI officer by
checking the legal base of the reply (legal instrument, taxes and period covered) and the
content of the reply. Box 4 presents a checklist to help EQI unit managers validate the reply.

¢) The CA (EQI unit manager or another official with CA status) or, on its behalf, an EOI officer
sends the final reply to the requesting CA. By default, the template in Annex B4. Incoming
request for information. Communication with the requesting jurisdiction asks the receiving
(CA to provide a feedback on the usefulness of the information provided to help improve
future exchanges. In case a feedback would not be required, the last sentence of the
template for partial or final reply should be removed.

-

a) Within 90 days of receipt of the request [complete with the process on how to set an alert
to monitor this time limit, e.g. a reminder in an EQI electronic tracking tool or a conditional
formatting in an EOI spreadsheet tracking tool], the EOI officer drafts a status update

for the requesting jurisdiction using the template in Annex B4. Incoming request for
information. Communication with the requesting jurisdiction. The EOI officer drafts a status

update every 90 days until a final reply is issued.

b) After review by the EOIl unit manager, the CA (EQI unit manager or another official with CA
status) or, on its behalf, an EQOI officer sends the status update to the requesting CA.

a) Where it has not been possible, despite best efforts, to obtain the information requested,
the EOI officer drafts a reply by using the template letter in Annex B.4. Incoming request
for information. Communication with the requesting jurisdiction to inform the requesting
jurisdiction, as soon as possible, that the information cannot be provided and the reasons
why it cannot be provided.

b) After the review of the EQI unit manager, the CA (EOI unit manager or another official with
CA status) or, on its behalf an EOI officer sends the final reply to the requesting CA.
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(Annex B.4. Incoming request for information.
Communication with the requesting jurisdiction).

An agreement shall be reached with the requesting
jurisdiction as to when the post-exchange notification
can be performed.

Where, after further consultation with the requesting
jurisdiction, the conditions for an exception are not
met, the CA (EOI unit manager or another official with
CA status) or, on its behalf an EOI officer, informs the
requesting CA that the request cannot be processed
without a time specific post exchange notification so
that it can decide either to allow the person concerned
to be contacted or to reconsider its request (Annex B.4.
Incoming request for information. Communication with

the requesting jurisdiction).

Where no specific time for post exchange notification
exception is requested or exception to post exchange
notification does not apply, the EQI officer uses the
notification letter template in Annex B.7. Incoming
request for information. Template letter for notification
of the person concerned or information holder to
notify [the person(s) concerned and/or the information
holder(s)].

The procedures to be followed are detailed in
Notification procedures.

2.1.2. Spontaneous exchange of information

SEQI enables the provision of information that is
foreseeably relevant to a foreign CA and that has not
been previously requested. This means that, if a field
officer or tax auditor identifies in the course of its
work information that could be relevant for another
jurisdiction, it should inform the EOI unit which will
decide whether to spontaneously share it (as long as
there is a legal basis for such a SEOI between both
jurisdictions) through the CA. The effectiveness of
SEQI largely depends on the ability of field officers and
tax auditors and officers to identify, in the course of
their activities (e.g. tax management, tax audit and
investigation), information that may be relevant for a
foreign tax administration.

While the focus is on tax auditors in the following
sub-sections, the conditions and requirement described
apply to any relevant field officer.

2.1.2.1. Sending a spontaneous exchange of
information

SEOI is particularly valuable in uncovering specific
cases of tax evasion. The opportunity for providing
spontaneous information usually arises when an
auditor or investigator comes across details of income

Box 4. Checklist on sending a reply to a request for information

EOI officers and their manager should give careful
consideration to ensure the following elements are all
fulfilled before sending a reply:

@ |s there the reference to the EOl agreement pursuant
to which the information is provided (MAAC, DTC,
TIEA or a Regional agreement)?

® Are the reference numbers of both the requesting
jurisdiction and [name of the jurisdiction] mentioned?

® Have you included the information requested,
including copies of documents (e.g. records, contracts,
invoices) as well as any information not specifically
requested but likely to be useful based on the
information provided in connection with the request?

® s this an interim/partial or full response. If partial, indicate
when you plan to send the remaining information.

® |If applicable, is there an explanation why certain
information could not be provided or could not be
provided in the form requested.

@ |Is the currency specified?

Have you mentioned the type of action taken to
gather the information?

® Have you mentioned the tax periods for which the
information is provided?

® Areminder that the use of the information
provided is subject to the applicable confidentiality
rules (this must be done by adding the
confidentiality stamp on the information provided
or including a watermark if the information is sent
electronically).

® |Is the reply signed by the CA?
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or a transaction that appears to be taxable in another
jurisdiction but where the tax due may not have been
paid. This allows treaty partners to discover tax evasion
in specific cases, as well as general tax evasion schemes.
Instances of double non-taxation may also be uncovered
in this way.

SEOI may occur where:

® There are grounds for suspecting that there may be a
significant tax loss by the treaty partner.

® A person liable to tax obtains a reduction in, or an
exemption from, tax in one jurisdiction which would
give rise to an increase in tax or to liability to tax in
the other jurisdiction.

® Business dealings between a person liable to tax
in one jurisdiction and a person liable to tax in the
other jurisdiction are conducted through one or more

jurisdictions in such a way that a loss of tax may
result in one of the jurisdictions, or in both.

® There are grounds for supposing that a loss of tax
may result from artificial transfers of profits within
groups of enterprises.

In practice, SEOI is initiated and drafted by tax
auditors by using the outgoing SEOI form in

Annex C.1. Template for an outgoing spontaneous
exchange of information. As information can only be
sent abroad by a CA, the SEOI must be transferred to
the EOI unit.

Once at the EQOI unit, Step 1 is to validate the SEOI

by checking whether the information is likely to be
relevant and whether there is a legal basis to initiate
the exchange. If these conditions are not met, the EQI
unit will request further information from the tax
auditor/officer or inform him/her that the exchange

FIGURE 3. Sending a spontaneous exchange of information
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cannot take place. Step 2 is to work the SEOI (use Step 2 - Working the outgoing spontaneous
of the appropriate form, translation into a foreign exchange of information

language, checking the contact details of the foreign
competent authority) before sending it abroad, which
is Step 3.

When the foreign competent authority receives the
information, it validates its receipt (internal registration,
sending of an acknowledgement of receipt) and then
can transmit a feedback about the usefulness of the
information.

The detailed procedure is described below.

Step 1 - Validating the outgoing spontaneous
exchange of information

Once the outgoing SEOI is validated, the following
sub-steps apply:

a) The EOI unit manager assigns the outgoing
SEOI to an EOI officer for registration in the
EOI tracking tool. The EQI officer creates a new
record in the EOI tracking tool and completes
all relevant fields [indicate the fields of the EOI
tracking tool used by the jurisdiction (e.g. date
of the reception from the tax auditor, receiving
jurisdiction)].

b) The EOI officer opens a [hard-copy and/or electronic]
file for the case using [add “the filing reference
generated by the EOI tracking tool” in case an
electronic tool is used or “a sequential reference
number” in a manual system)].

c) If the SEOI provided is insufficient, the tax
auditor should be informed in writing and
requested to provide additional details to allow

All proposals for SEQI shall follow the template in the information to be sent with Annex C.2.
Annex C.1. Template for an outgoing spontaneous Outgoing spontaneous exchange of information.
exchange of information. The proposal must be sent Communication with the tax auditor or the field
to the EOI unit. The EOI unit manager conducts a officer.

preliminary examination to check if the SEQI is valid by
verifying whether the requirements are met as described  d) If necessary, the SEOI should be prepared in
in Table 5. accordance with the provision in Translation.
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Table 5. Validation of an outgoing spontaneous exchange of information

Requirements Explanation

a) Whether an EOI legal
base exists with the
receiving jurisdiction.

b) Whether the
information should
be sent to a different
jurisdiction.

¢) Whether the
information relates to
periods or taxes which
are covered by the EOI
legal base.

d) Whether the SEOI has
been approved by the

tax auditor’'s manager. [if
relevant in the jurisdiction]

e) Whether the SEOI is
clear, and specific.

[The EOI unit manager or the EOI officer to whom the case is assigned] checks the list of EQI
agreement entered by [jurisdiction] which is available at Annex A. List of legal bases.

If there is no EOI legal base, an EOI officer informs the tax auditor that no information can be
sent because of a lack of legal base. Furthermore, where appropriate, the EQl unit manager
can inform the [indicate the unit in charge of treaty negotiations (e.g. Tax Treaty Department)]
about the need to have a EOl agreement with the foreign jurisdiction.

[The EOI unit manager or the EOI officer to whom the case is assigned] may consider that
the information shall be sent to a different jurisdiction (for example, it is proposed to send
the information to the source jurisdiction instead of the residence jurisdiction, where tax
consequences could be drawn). In that case:

@ If an EQI legal base exists, an EOI officer contacts the tax auditor to discuss the issue and
agree to send the information to the relevant jurisdiction.

@ If there is no EOI legal base, an EOI officer informs the tax auditor that no information
can be sent because of a lack of legal base. Furthermore, if appropriate, the EOI unit
manager may inform the [indicate the unit in charge of treaty negotiations (e.g. Tax
Treaty Department)] about the need to have an EOI agreement with the foreign
jurisdiction.

[The EOI unit manager or the EOI officer to whom the case is assigned] checks the
provisions of the relevant EOl agreement(s) entered by [name of the jurisdiction] to ensure
that the information relates to periods and taxes covered by these EOl agreements. The
list of the EOl agreements is available in Annex A. List of legal bases. The EOI unit manager
can also consult the [indicate the unit in charge of treaty negotiations (e.g. Tax Treaty
Department)].

If not, an EQI officer shall discuss with the tax auditor whether there is a legal base for SEQI for
the periods or taxes covered.

Where several legal bases are applicable with the receiving jurisdiction, it is preferable to use
the one which is the most appropriate.

The tax auditor's manager shall approve the SEQI by checking its relevance and its
completeness and by validating the tax auditor's proposal. This control contributes to improve
the quality of the SEOI and facilitates the SEQI process.

Where the SEQI has not been approved by the tax auditor's manager, [the EOI unit manager
or the EOI officer to whom the case is assigned] sends back the proposal to the tax auditor
requesting for its approval by the relevant manager.

The SEOI shall be clear and specific. It shall provide all relevant information, including facts and
supporting documentation to assist the receiving jurisdiction and limit subsequent additional
requests.

Where the SEQOI is not clear or complete, [the EOI unit manager or the EOI officer to
whom the case is assigned] liaises with the tax auditor to clarify and/or complete the
SEQI.
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e) By default, the template in Annex C.1. Template
for an outgoing spontaneous exchange of
information asks the receiving CA to provide a
feedback on the usefulness of the information
provided to help improve future exchanges. In case
a feedback would not be required, sentence (b) in
item 10 of the outgoing SEOI template should be
removed.

f) The EOI officer labels the records in accordance with
the provision in Information security.

The assigned EOI officer registers at each step the
relevant information in the EOI tracking tool and
securely stores/archives a copy of any correspondences
or documents in the relevant case.

Step 3 - Sending the spontaneous exchange of
information

Where all the requirements are met, the SEOI is sent as
follows:

a) The EOI officer verifies the name and contact details
of the CA in the receiving jurisdiction.

b) All supporting documents are attached to the SEOL

c) The SEOI is passed to the EOI unit manager who
checks it using the checklist in Box 5.

d) The SEOI is signed by the CA (EOI unit manager or
other official with CA status).

e) The signed SEOI is sent with any attachments by
the CA (EOI unit manager) or, on its behalf, by the
assigned EOI officer in accordance with the provision
in Means of communication.

f) An acknowledgement is sent by the assigned
EOI officer to the tax auditor initiating the SEQI
with the reference and date of the sending
to the receiving jurisdiction with Annex C.2.
Outgoing spontaneous exchange of information.
Communication with the tax auditor or the field
officer.

The assigned EQOI officer registers at each step the
relevant information in the EOI tracking tool and
securely stores/archives a copy of any correspondences
or documents in the relevant case.
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Box 5. Checklist on sending a spontaneous
exchange of information

EOI officers and their manager should give careful
consideration to ensure the following elements are all
fulfilled before sending a SEOI to the receiving jurisdiction:

® Is there a reference to an EOI agreement providing
for SEQI in force upon which the information is sent
(MAAC, DTC, regional instrument)?

® Have you mentioned and checked the accuracy
of the names and contact details of the CA in the
receiving jurisdiction?

® Have you identified the identity of the person(s) to
whom the information relates: name, date of birth
(for individuals), marital status (if relevant), Tax
Identification Number (TIN) and address (including
e-mail or internet addresses, if known)?

® Have you identified the person from whom
the information was obtained and, if relevant,
their relationship to the person(s) to whom the
information relates: name, marital status (if
relevant), TIN (if known), addresses (including
e-mail or internet addresses if known), registration
number in case of a legal entity (if known), flow
charts, diagrams or other documents illustrating the
relationships between the persons involved)?

@ |[f the information involves a payment or transaction
via an intermediary have you mentioned the name,
addresses of the intermediary, including, where bank
information is involved, the name and address of the
bank branch as well as the bank account number?

@ Have you explained the reasons why the information
was gathered and why the information is thought to
be of interest to the receiving jurisdiction (for money
amounts indicate the currency)?

® Have you indicated how the information was
obtained and identify the source of the information
provided, e.g. tax return, third-party information?

@ |s a feedback requested on the usefulness of the
information (if so, sentence (b) in item 10 of the
outgoing SEOI template must be present)?

® |s there a treaty stamp or a watermark on all
records that the use of the information provided is
subject to the tax confidentiality provisions of the
EOI agreement?

® |s the SEOI signed by the CA?



Manual for the competent authority and the exchange of information unit

2.1.2.2. Receiving a spontaneous exchange of
information

Incoming SEOI may be valuable to discover tax evasion
cases. This form of co-operation may develop over time
as the supplying and receiving jurisdictions reciprocate
and provide feedbacks on the usefulness of the
information provided. With main partners, specific cases
for SEOI may be agreed through a competent authority
agreement or a memorandum of understanding to list
specific cases where a SEOI shall be performed.

Step 1- Logging the incoming spontaneous exchange
of information

Where a SEOI is received from a supplying jurisdiction,
the following procedure applies:

a) Incoming SEQI received from a foreign CA are
addressed to the CA. Where an incoming SEOI is

addressed to a CA, who is not the EOI unit manager, it
should be delivered directly to the EOI unit on the day
it is received:

e SEOI received by mail must not be opened by the
mail clerk. The latter stamps the request’s envelop
with the date of receipt and transmit it securely and
immediately to the EOI unit manager. [Describe how
the reply letter must be transmitted securely to the
EOI unit manager].

e SEOI by email should be filed in a dedicated folder
for the EOI unit manager [mention the name of the
folder].

b) The EOI unit manager verifies the name and contact
details of the CA in the supplying jurisdiction.

c) The EOI unit manager checks the potential usefulness
of the information provided spontaneously:

FIGURE 4. Receiving a spontaneous exchange of information
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¢ The information may reveal a tax loophole
requiring a review of policy and legislation. In that
case, subject to anonymisation, the information
may be shared with [indicate the relevant policy
division(s)].

¢ The information may be case-specific, in which
case it may be forwarded to the field officer or the
tax auditor in charge of the taxpayer concerned or
involved.

d) The EOI unit manager assigns the SEOI to an EOI

officer for registration in the EOI tracking tool. The EOI

officer creates a new record in the EOI tracking tool
and completes all relevant fields: [to be completed

according to the fields to complete in the tracking tool

(e.g. national reference number, date of the reception,
supplying jurisdiction)].

e) The EQI officer opens a [hard-copy or electronic] file
for the incoming SEOI using [add “the filing reference
generated by the EOI tracking tool” in case an electronic
tool is used or “a sequential reference number” in a
manual system].

f) The EOI officer labels the incoming SEQI in
accordance with the provision in Information

security.

g) Once the new case has been created, an
acknowledgement letter (Annex C.3. Incoming
spontaneous exchange of information. Template for
acknowledgment letter to the supplying jurisdiction)
is prepared by the EOI officer for signature of the
CA (EOI unit manager or another official with
CA status). This letter provides the EOI reference
number allocated to the SEOI to further facilitate
communications on the case.

h) The acknowledgement letter is sent to the
supplying CA by the receiving CA (EOI unit
manager or another official with CA status) or,
on its behalf, by the assigned EOI officer within
7 days from the receipt of the incoming SEQI
in accordance with the provision in Means of
communication.

The assigned EOI officer registers at each step the
relevant information in the EQOI tracking tool and
securely stores/archives a copy of any correspondences
and documents in the relevant case.

Step 2 - Working the spontaneous information

Once the incoming SEOI is logged, the following
procedure is carried out:

a) The EQOI officer provides the information to the
relevant tax auditor as soon as possible.

e If necessary, the information received
spontaneously is translated in accordance with the
provision in Translation.

e The EOI officer prepares:
- a cover letter (Annex C.4. Incoming spontaneous

exchange of information. Template letter to
auditor accompanying information received from

supplying jurisdiction) signed by the EOI unit
manager; and

- the impact assessment form (Annex F.1. Impact
assessment form) to be filled by the tax auditor
when the tax audit will be completed.

e The EOI officer forwards the information with
the cover letter and the impact assessment form
to the relevant tax auditor in accordance with
the provision in Means of communication. When
transmitting the information to the relevant tax
auditor, the EOI officer is responsible for ensuring
that only the specific information needed by the
particular auditor is forwarded. Bulk information
should not be forwarded.

b) If the received information may be relevant for other
purposes than tax purposes, the CA (EOI unit manager
or another official with CA status) may request
the authorisation from the CA of the supplying
jurisdiction. To that end, the assigned EQI officers
prepare a letter by using the template Annex C.5.
Incoming spontaneous exchange of information.
Template for a request for wider use of the exchanged

information.
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c) The request to use the exchanged information for
other purposes is reviewed, signed and sent by the CA
(EOI unit manager or another official with CA status)
or sent, on its behalf, by an EOI officer.

The assigned EOI officer registers at each step the
relevant information in the EQOI tracking tool and
securely stores/archives a copy of any correspondences
and documents in the relevant case file.

Step 3 - Sending feedback

Feedbacks shall be provided to the supplying jurisdiction
spontaneously where deemed relevant and in all cases
when requested. The following procedure applies:

a) The EOI officer uses the impact assessment form
received from the tax auditor to draft a feedback by
using the Annex F.2. Feedback

b) The EOI unit manager reviews the draft feedback
prepared by the EQOI officer.

c) The CA (EQI unit manager or another official with CA
status) signs the feedback letter.

d) The feedback letter to the foreign CA is sent by the CA
(EOI unit manager or another official with CA status)
or, on its behalf, by the assigned EOI officer.

The assigned EOI officer registers the relevant
information in the EOI tracking tool and securely stores/
archives a copy of any correspondences and documents
in the relevant case.

2.1.3. Using simultaneous tax examination

An STE is an arrangement between two or more
jurisdictions to examine, at the same time, the tax
affairs of a person or persons in which they have a
common or related interest. Each jurisdiction conducts
such examination from its own territory but with the
main objective of exchanging any relevant information
obtained with the other jurisdiction(s). At the request of
a jurisdiction, two or more jurisdictions may therefore
consult together for the purposes of determining cases
and procedures for an STE. There is no obligation to accept
a request for tax examination from another jurisdiction.

In [name of the jurisdiction], an STE co-ordinator with
CA status is established within the EOI unit. The STE
co-ordinator:

@ is the first point of contact for STE enquiries, either
from within [name of the tax administration] or from
foreign tax administrations;

® isresponsible for the overall co-ordination of STEs in
[name of the jurisdiction];

® ensures good communication with foreign STE
co-ordinators, and with national tax auditors and
relevant unit within [name of the tax administration];

® actively promotes STEs within [name of the
tax administration] using for example intranet
information pages, training and meetings for tax audit
directors, managers and auditors;

@ ensures the correct implementation of STE rules and
procedures;
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® is responsible for the production of reports (for each At national level
meeting, and in the end the final report);
The STE co-ordinator shall be proactive in the case
® takes care of processing the STEs in the fastest and
most efficient timeframe.
Box 6. Checklist on selecting cases for a
An STE can only be used in the context of a tax audit or simultaneous tax examination
investigation.
The STE co-ordinator shall use the following elements
Step 1 - Selecting a simultaneous tax examination to check if a case is suitable for an STE before sending
an STE request to a foreign jurisdiction's CA or STE
co-ordinator:

® Is the requesting jurisdiction confident that the tax
examination with a foreign jurisdiction will largely
contribute to the timely and successful resolution of
a domestic tax case?

® How important and significant is the case? A
jurisdiction should not make a request in minor
cases. It should be noted, however, that the amount
of tax involved should not be the only factor to
consider when determining whether or not the case
is minor. Other factors may include, for example,
the extent of the compliance risk (e.g. there may be
several similar cases of this nature), the assessment
of whether the taxpayer is involved in aggressive
tax planning, the potential to assist in the resolution
of other domestic cases, etc.

® Does the tax administration of the requesting
jurisdiction have sufficient resources to fund the
official(s) nominated to participate in the STE?

@ |s the tax administration of the requesting
jurisdiction aware of the policy of the requested
jurisdiction regarding STEs?

FIGURE 5. Using simultaneous tax examination
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selection by setting up regular meetings with [indicate
the relevant audit unit: for example the tax audit
department, large business unit, high-net-worth
individuals unit, regional tax audit directorate] and
using tools and risk management programmes for the
selection of risks and audit targets [to be described].

When receiving an STE proposal from a tax auditor
(with an STE proposal - Annex D.1. Template to propose

Box 7. Criteria to consider when selecting
potential cases for simultaneous tax
examination

The following criteria may be taken into account when
selecting potential STE cases:

® a history of taxpayer non-compliance, missing
traders or planned bankruptcies, or other types of
links to tax fraud cases;

® suspicions of non-payment of the correct
amount of direct and/or indirect taxes in another
jurisdiction;

® risks related to specific business sectors (e.g. digital

economy, trade in second-hand cars, mobile phones,
construction sector with cross-border workers);

® suspicious movements of goods or transaction
flows that appear to have no business purpose;

® loss of payroll taxes (withholding taxes) in relation
to cross-border workers, foreign labour and
employee leasing;

@ existence of transactions involving non-cooperative
jurisdictions, no or low tax jurisdictions, or
preferential treatment;

® the transfer of profits from one jurisdiction to
another as a result of transactions between
associated companies that do not respect the arm's
length principle, i.e. the use of different types of
transfer pricing methods to avoid taxes;

® concerns about the real substance of a company's
activities in another jurisdiction;

@ indications of understated profits or turnover by
companies in other jurisdictions;

® concerns about the tax residence of a person or
company.

a simultaneous tax examination), the STE co-ordinator
checks if the case is suitable for an STE before proposing
a selection meeting to other foreign STE co-ordinators.
Box 6 provides a checklist to ensure an STE has

an added-value and if the process can deliver the
operational aims. Box 7 gives some examples of criteria
to consider when selecting potential STE cases.

At the international level

[Name of the jurisdiction] can initiate an STE by
inviting relevant foreign CA(s) to take part to it or it can
be invited to participate to an STE proposed by a foreign
CA. Table 6 presents the procedures applicable to an
STE.

Box 8. Preliminary examination of cases for
simultaneous examination

The following issues should be addressed in the
preliminary examination of an STE case:

® review of tax history of the taxpayers to examine,
compliance information, registration information,
previous audits, compliance of tax returns and
payments;

@ information on ownership, board members,
company management, group structure (history/
background);

® activities (information on sectors and branches),
assets;

® review of financial statements;
® review of tax returns (e.g. direct and indirect taxes);
@ review of relevant decisions and judgements;

® collection and review of information available from
other sources (third-party information, internet,
newspapers, etc);

@ identification of relevant tax problems and risk
areas;

@ identification of ongoing or forthcoming criminal
investigations;

@ overview of information exchanged relevant to the
audit period;

® other particular circumstances of importance to the
STE.
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Table 6. Applicable procedures to select a simultaneous tax examination

Situations ‘ Applicable procedures

[Name of the jurisdiction] a) The STE co-ordinator invites all the STE co-ordinators from the concerned jurisdictions

is the initiating listed in the STE proposal drafted by the tax auditor for a selection meeting [describe the
jurisdiction process whether the selection meeting is virtual or physical - financial framework should

be described for the costs]. The STE co-ordinator:
e prepares the invitation to the meeting and the draft agenda;

¢ sends practical information (schedule, venue etc.) and information on how the
participating jurisdictions should prepare for the meeting;

e asks the participating jurisdictions to provide the appropriate CA mandate (Annex D.2.
Simultaneous tax examination. Template to provide a competent authority mandate).

b) The STE co-ordinator, with the relevant tax auditors, shall collect and analyse internal and
external information available for their own taxpayers before the meeting. Box 9 provides
guidance for the preliminary examination.

¢) The STE co-ordinator provides a CA mandate of competent authority to the tax auditors
involved in the STE (Annex D.2. Simultaneous tax examination. Template to provide a
competent authority mandate).

d) During the selection meeting, the STE co-ordinator:
e confirms that participating auditors have proof of their CA status;
e gathers presentations of the findings in the pre-audit phase in each participating
jurisdiction;
e compares the collected information;

e leads the discussion whether an STE would be the most appropriate and successful tool.

[Name of the jurisdiction] a) After receiving an invitation from the initiating jurisdiction, the STE co-ordinator shall
is a participating acknowledge receipt and confirms the attendance of [name of the jurisdiction] or not.
jurisdiction

b) In case of participation, the STE co-ordinator organises the attendance [process to be
described, e.g. authorisation to travel, travel and accommodation arrangements, costs
reimbursements].

¢) The STE co-ordinator, with the involved tax auditors, collects and analyses internal and
external information available for their own taxpayers before the meeting. Box 9 provides
guidance for the preliminary examination.

d) The STE co-ordinator prepares a presentation for the meeting and send it in advance to the
STE co-ordinator of the initiating jurisdiction.

Step 2 - Starting the simultaneous tax examination
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Step 3 - Processing the simultaneous tax
examination

Table 7 describes the procedures to be followed where
an STE initiated or not by [name of the jurisdiction] is
launched.

Table 7 Applicable procedures to start a simultaneous tax examination

Situations Applicable procedures

[Name of the jurisdiction] a) The STE co-ordinator invites the STE co-ordinators of the jurisdictions that have agreed to
is the initiating participate for a kick-off meeting [describe the process whether the selection meeting is
jurisdiction virtual or physical - Financial framework should be described for the costs]:

o prepares the invitation to the meeting and the draft agenda;

¢ sends practical information (schedule, venue etc.) and information on how the
participating jurisdictions should prepare for the meeting;

e asks the participating jurisdictions to provide the appropriate CA mandate.

b) During the kick-off meeting, the STE co-ordinator:
e confirms that participating auditors have proof of their CA status;
e displays presentations of the findings in the pre-audit phase in each participating
jurisdiction;
e reaches an agreement on the project plan for the STE. The STE co-ordinator must use the
project plan template in Annex D.3. Simultaneous tax examination. Project plan;

o follows up tasks for each participant (who will take care of what, and when?).

¢) The STE co-ordinator is responsible for drafting the minutes of the kick-off meeting and
preferably gets them approved at the end of the meeting.

d) For supporting good communication and a common understanding of the competence of
each participant to exchange information (CA status), the STE co-ordinator prepares a table
with communication details of the group and shares it with all participants (Annex D.5.
Simultaneous tax examination. Table of participants).

[Name of the jurisdiction] a) [Name of the jurisdiction] prepares a brief presentation for the kick-off meeting based on
is a participating the information gathered about its own taxpayer(s). This information is communicated by
jurisdiction the STE co-ordinator to the initiating jurisdiction before the meeting.

b) [Name of the jurisdiction] decides on who will attend the kick-off meeting and the STE
co-ordinator provide a CA status to the participating tax auditors using the template in
Annex D.2. Simultaneous tax examination. Template to provide a competent authority mandate.
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EQI procedures are carried out by the tax auditors with a CA
Status in accordance with the provisions described for an
exchange of information on request (2.1.1.1 Sending a request
for information or 2.1.1.2. Receiving a request for information)
or a spontaneous exchange of information (2.1.2.1. Sending a
spontaneous exchange of information or 2.1.2.2. Receiving a

During the audit, the STE co-ordinator should immediately spontaneous exchange of information). The STE co-ordinator
be contacted by the tax auditors if any problem occurs. The must always be informed about the EOI carried out by the
STE co-ordinator shall act as an intermediary, discussing tax auditors [process to be described, e.g. monthly meeting
with its counterparts to resolve any issues. between the STE co-ordinator and the tax auditors.

Table 8. Applicable procedures to finalise a simultaneous tax examination

Situations Applicable procedures

[Name of the jurisdiction] a) The STE co-ordinator shall invite all STE co-ordinators of the jurisdictions that have agreed
is the initiating to participate for a final meeting [describe the process whether the final meeting is virtual
jurisdiction or physical - Financial framework should be described for the costs]. The STE co-ordinator:

e prepares the invitation to the meeting and the draft agenda;

¢ sends practical information (schedule, venue etc.) and information on how the
participating jurisdictions should prepare for the meeting;

e asks the participating jurisdictions to provide the appropriate CA mandate;

e asks the participating jurisdictions to send their contributions for the final report to the
STE co-ordinator of [name of the jurisdiction] within the specified de